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GROUND LEASE AGREEMENT

THIS LEASE AGREEMENT ("Lease") is effective as of the _____ day of

______________, 2002, (the "Effective Date") by and between the CITY OF COLLEGE

STATION ("Lessor", but hereafter referred to as "CITY"), a Texas Home-Rule Municipal

Corporation, and the ARTS COUNCIL OF BRAZOS VALLEY, a Texas non-profit corporation,

("Lessee", but hereafter referred to as (ARTS COUNCIL).

RECITALS

WHEREAS, the City of College Station owns property in the Wolf Pen Creek Corridor. 

WHEREAS, the ARTS COUNCIL wishes to lease the land owned by the CITY and to

construct and operate administrative offices and instructional facilities together with other ancillary

improvements to support and promote the arts in College Station and the surrounding Brazos

Valley communities;

WHEREAS, the City has determined that promotion of the arts in College Station and the

Brazos Valley serves a public purpose and need, and benefits the citizens of the City of College

Station; and

NOW, THEREFORE, in consideration of the covenants, conditions and agreements

contained in this Agreement CITY and ARTS COUNCIL agree to the following terms and

conditions:

ARTICLE 1.
LEASE TERM AND RENTAL.

SECTION 1.  LEASE OF LAND.

CITY, under the authority of this Agreement leases to ARTS COUNCIL a tract of land (the

"Leased Land" or the "Land"), consisting of Lots 1, 2, 3, 4, 5 and 6, Block H, Eastmark

Subdivision, Phase II, Morgan Rector Survey, A-46, College Station, Brazos County, Texas, as set

out and described in Exhibit "A", attached and incorporated into this Lease for all purposes,
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located in College Station, Brazos County, Texas, within the boundaries of the Wolf Pen Creek

Zoning District.  ARTS COUNCIL accepts the Land in its current condition AS IS, WHERE IS,

and WITH ALL FAULTS and acknowledges it has examined the Land.  ARTS COUNCIL has

satisfied itself that no Hazardous Substances (defined in Article XXXII ) are on the Leased Land as

of the Effective Date of this Lease.  ARTS COUNCIL has not relied on any representation or

warranty by CITY or CITY's representatives, except as otherwise expressly stated in this Lease,

regarding the Land, including any warranty or representation relating to value, suitability, fitness

for a particular purpose or condition of the Land.

ARTS COUNCIL expressly acknowledges this Lease does not convey to nor establish in

ARTS COUNCIL any right, title, or interest in CITYS' fee simple title in the Land.  By execution

of this Lease ARTS COUNCIL's sole interest in the Leased Land is that of a leasehold estate.

SECTION 1.2.  TERM.

The term of this Lease commences on the Effective Date and extends for thirty (30) years

following the Rent Commencement Date, unless extended in accordance with Section 2.1. The

"Rent Commencement Date " is the date which is the first to occur of (a) the ninetieth (90th) day

following the date upon which the Initial Improvements (defined in Article   ____) have been

substantially completed, as evidenced by a letter from CITY to ARTS COUNCIL confirming that

substantial completion has been achieved, or (b) the date upon which ARTS COUNCIL takes

occupancy of any portion of the Building (defined in Article V) and commences the conduct of its

ordinary and customary business.

SECTION 1.3 RENT.

Rental will not accrue or be due or payable to CITY from ARTS COUNCIL until the Rent

Commencement Date.  ARTS COUNCIL will pay such rental to CITY at the Finance Department

located at 1101 Texas Avenue, College Station, Brazos County, Texas, or such other place as CITY

may from time to time designate in writing upon not less than thirty (30) days prior notice.  Rental

will be paid in the following manner:
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(a) The sum of $19,800.00 per year, payable under the terms and conditions of this

Lease, constitutes the "Base Land Rental" for the period from the Rent

Commencement Date through ten (10) years after the Rent Commencement Date.

The start of the Rent Commencement Date will not, under any circumstances, be

delayed more than two (2) years from the Effective Date of this Lease.  The Base

Land Rental will be paid in advance without demand in monthly installments

equivalent to one-twelfth (1/12th) of the Base Land Rental.

(b) The sum of $22,770.00 per year, payable under the terms and conditions of this

Lease, constitutes the "Base Land Rental" for the period beginning in the eleventh

year through the twentieth (20th) year after the Rent Commencement Date.  The

Base Land Rental will be paid in advance without demand in monthly installments

equivalent to one-twelfth (1/12th) of the Base Land Rental.

(c) The sum of $26,185.50 dollars per year, payable under the terms and conditions of

this Lease, constitutes the Base Land Rental for the period beginning in the twenty-

first (21st) Rent year after the Rent Commencement Date through the thirtieth

(30th) year after the Rent Commencement Date.  The Base Land Rental will be

paid in advance without demand in monthly installments equivalent to one-twelfth

(1/12th) of the Base Land Rental. 

(d) If this Lease is renewed as set forth in Section 2.1, the sum of $30,113.33 dollars

per year, payable under the terms and conditions of this Lease, constitutes the Base

Land Rental for the period from the start of the thirty-first (31st) year after the

Rent Commencement Date through the fortieth year after the Rent

Commencement Date.  The Base Land Rental will be paid in advance in monthly

installments equivalent to one twelfth (1/12th) of the Base Land Rental.
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Rent Concession.  CITY agrees to reduce the amount of the Base Monthly Rental to the

amount of taxes that would accrue on the land minus any improvements based upon the value of

the land as included in the Brazos County certified appraisal records, such agreement subject to

and conditioned upon the agreement of ARTS COUNCIL to (1) construct, maintain and operate a

facility consisting of an approximately 5,000 sq. ft. with parking facilities for administrative office

space, an art gallery, educational classrooms, parking facilities, sculpture gardens and pathways and

(2) convey said facility to CITY at the end of the lease term at no cost and free and clear of all liens

and encumbrances.  In the event Lessee abandons, vacates or assigns this Lease prior to the end of

the lease term the total amount of the Base Monthly Rental at the rate payable for the deferred

period shall thereupon become immediately due and payable for each month for the Rent

Concession Period, such amount not intended as a penalty, but as a payment for all Base Monthly

Rental which would otherwise have been due and payable during the Rental Deferral Period had

CITY not agreed to defer such payment.

SECTION 1.4

Early Termination of Lease.  ARTS COUNCIL may terminate this Lease in advance of the

termination date by providing written notice to CITY one hundred eighty days in advance of the

termination date.  In the event that ARTS COUNCIL terminates this Lease prior to the end of the

lease term, CITY has the right but not the obligation to purchase the building from ARTS

COUNCIL for an amount equal to the unpaid principal of the indebtedness secured by the

leasehold mortgage plus the down payment on the original leasehold mortgage and the accrued but

unpaid interest (to the date of such purchase).  If CITY exercises such option the purchase shall be

closed within 45 days after such exercise and at such closing the CITY shall pay the aforestated

sums as full compensation for the improvements and ARTS COUNCIL’s mortgagee shall release

any liens upon the property.
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ARTS COUNCIL agrees CITY is not required to make any expenditure, incur any

obligation (other than those expressly set forth in this Lease), or incur any liability of any kind

resulting from ARTS COUNCIL's financing, ownership, construction, maintenance, operation, or

repair of the Land or the Building.  It is expressly understood and agreed this is a net lease

intended to compensate CITY on an absolute net basis.

SECTION 1.5 ADDITIONAL CONSIDERATION.

In addition to the rental described in Section 1.3, as part of the consideration for this Lease

and as additional rent, ARTS COUNCIL covenants and agrees to bear, pay and promptly

discharge as they become due and before delinquency all ad valorem taxes, charges, license fees, or

similar ordinary or extraordinary charges due and payable during the term of this Lease as a result

of this Lease and because of ARTS COUNCIL's leasehold estate in the Land.  ARTS COUNCIL

has the right in good faith to contest such taxes, assessments, license fees, or charges and is

obligated to pay such contested amount during the contest, plus any penalties and interest imposed

if and when the amount is finally determined to be due.

ARTICLE II.
RENEWAL

SECTION 2.1 OPTION TO RENEW.

ARTS COUNCIL may renew this Lease for one (1) term of ten (10) years upon the same

terms and conditions as contained in this Lease.  Renewal may be exercised by ARTS COUNCIL

on or before one hundred eighty (180) calendar days prior to the expiration of the then expiring

term of this Lease by delivery to CITY of written notice of ARTS COUNCIL's election in the

manner provided by this Lease.
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ARTICLE III.
MORTGAGING THE LEASEHOLD AND THE BUILDING.

SECTION 3.1 LIMITATIONS ON MORTGAGES

ARTS COUNCIL has the right, at any and from time to time, to mortgage the leasehold

estate and the interest in the Building and all other ARTS COUNCIL improvements upon the

Leased Land by mortgage or trust deed; provided, (a) at the time such mortgage or trust deed is

executed ARTS COUNCIL has not been notified of any uncured default under this Lease, and (b)

no mortgagee or trustee or anyone claiming by, through or under such mortgagee or trustee has

acquired any rights in the Land or rights in the Building other than those of ARTS COUNCIL

under this Lease, except to the extent this Lease expressly allows.  The mortgagee in any such

mortgage or trust deed and the owner of the indebtedness secured by such mortgage or trust deed

upon acquiring ownership of the leasehold estate to the Leased Land and the Building will become

liable for all covenants of ARTS COUNCIL under this Lease.  No mortgagee or trustee can

acquire any rights in the Leased Land or Building except as granted to ARTS COUNCIL by the

provisions of this Lease.  No mortgagee is entitled to enforce any right or remedy contained in this

Lease or by law until a photocopy, or an original executed counterpart of such mortgage has been

delivered to CITY at the address for notices contained in this Lease, notwithstanding any other

form of notice, actual or constructive.  If ARTS COUNCIL is unable to secure a mortgage for

construction of the Initial Improvements within ninety (90) calendar days after the Effective Date,

CITY and ARTS COUNCIL may by mutual written agreement extend the time period.  If the

parties fail to do so this Lease will be void and of no further force and effect at 5:00 p.m., ninety

(90) days after the Effective Date.
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SECTION 3.2  CONSENT OF MORTGAGEE REQUIRED.

There will not be a cancellation, modification, surrender, or amendment of this Lease by

ARTS COUNCIL or CITY without the written consent of the mortgagee, if any.  Such consent

will not be required if the default was caused by the mortgagee and remains uncured.

SECTION 3.3 NOTICE TO AND PERFORMANCE BY MORTGAGEE.

If a mortgagee, before any default has occurred or before cure of a default, has given to

CITY written notice, specifying the name and address of mortgagee, CITY must give to each such

mortgagee a copy of each default notice provided to ARTS COUNCIL.  Such notice will be

addressed to such mortgagee at the address last fumished to CITY and provided at the same time

as such notice is given by CITY to ARTS COUNCIL.  No default predicated on the giving of

notice will be complete unless a copy of such notice is given to all mortgagees.  CITY agrees to

accept performance by any mortgagee of any term, covenant, agreement, provision, condition or

limitation performed on ARTS COUNCIL's behalf as though performed by ARTS COUNCIL.

CITY agrees the cure or remedy by the mortgagee will be deemed the curing or remedying of the

default by ARTS COUNCIL.  With respect to any default which mortgagee can not cure until it

obtains possession, mortgagee will have a reasonable time after it acquires possession to cure such

default, provided it diligently proceeds in good faith to enforce its remedies under its mortgage in

order to obtain possession.

SECTION 3.4  MORTGAGEE'S GRACE PERIOD TO CURE DEFAULTS
 AND TO FILE FORECLOSURE PROCEEDINGS.

CITY will not terminate this Lease or invoke its right to take possession of the Leased Land

and Building on the occurrence of an Event of Default (as defined in Section 19.1) under this

Lease without first giving the mortgagee, whose address has been delivered to CITY as provided in

Section 3.3, sixty (60) calendar days written notice of such Event of Default and allowing such
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mortgagee the notice period in which to cure the default, such period subject to extension as

provided in Section 3.3.

CITY will not terminate this Lease or invoke its right to take possession of the Land and

Building so long as mortgagee diligently proceeds in good faith to enforce its foreclosure remedy,

or obtains possession without enforcing its foreclosure remedy, and so long and only so long as,

such mortgagee fully performs all the obligations of ARTS COUNCIL under this Lease within a

reasonable time after mortgagee gains possession of the Leased Land and Building including, but

not limited to, payment of all rent and any and all other moneys due and payable by ARTS

COUNCIL.

In the event mortgagee acquires title to the leasehold estate and Building through a

foreclosure proceeding, or otherwise, it becomes subrogated to all the rights of ARTS COUNCIL

under this Lease and as a result:

(a) ARTS COUNCIL will have no further rights under this Lease, and

(b) Mortgagee will be obligated to assume and perform and expressly agrees to assume

and perform all of ARTS COUNCIL's obligations and covenants from and after

the date of such foreclosure sale as if mortgagee or its assignee was the lessee.

CITY and ARTS COUNCIL agree mortgagee has no legal liability for events

occurring after the date such mortgagee subsequently assigns its interests in this

Lease.

SECTION 3.5 RIGHT OF MORTGAGEE TO A NEW LEASE.

As an alternative to the rights and obligations of the mortgagee set forth in Section 3.3 and

3.4, upon receipt by mortgagee of a notice of Event of Default specified in under Section 3.3, if

within sixty (60) calendar days after the receipt of notice and continuing thereafter or at any time

while mortgagee is diligently proceeding in good faith to enforce its foreclosure remedy in

accordance with Section 3.4, mortgagee:
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(a) pays all rent and any and all other moneys due and payable from ARTS

COUNCIL (but for such default and termination); and

(b) performs all other obligations of ARTS COUNCIL under this Lease to the

extent ARTS COUNCIL has failed to perform, except with respect to any

default which cannot be cured by mortgagee until it obtains possession

(mortgagee will have a reasonable time after possession to cure such default,

provided, however, such extension of time does not subject CITY to any

additional legal liability), CITY will, on written request of mortgagee made at any

time within such time period, terminate this Lease and deliver a new lease to

mortgagee or its nominee.  The new lease will have a term equal to the

remainder of the term of this Lease, and remain at the rent and upon the terms

and conditions contained in this Lease, except for provisions which are no

longer applicable or have already been performed.  The new lease will be subject

to the rights of CITY and any other person, firm or entity claiming through or

under ARTS COUNCIL and any and all matters created or caused by acts or

omissions of ARTS COUNCIL. The mortgagee must pay all rent due up to and

including the date of commencement of the term of the new lease.  Mortgagee

will have the right to receive a new lease provided mortgagee reimburses CITY

for all reasonable expenses, including attomey's fees, incident to the execution

and delivery of the new lease, and provided mortgagee has paid to CITY all the

rent and other sums, charges, costs and expenses due under this Lease up to and

including the date of the commencement of the term of the new lease.  CITY

has no duty or obligation to deliver physical possession of the Leased Land and

Building to mortgagee and mortgagee must take and is responsible for all steps
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used to remove ARTS COUNCIL.  CITY agrees to execute documents which,

in its sole reasonable discretion, it believes are required to effect and enforce the

provisions of this section.

SECTION 3.6 FORECLOSURE OF LEASEHOLD LIEN.

No mortgagee is entitled to enforce any right or remedy provided in this Lease or by law

until a photocopy, facsimile copy or an executed counterpart of the mortgage has been delivered to

CITY, regardless of any other form of notice, actual or constructive.  Prior to commencement of

any action to foreclose a leasehold mortgage, the leasehold mortgagee, or its assigns must notify

CITY in writing of the default by ARTS COUNCIL and include a statement of the amount due

and offer to withhold any acceleration of maturity of the promissory note, payment of which is

secured by the leasehold mortgage, if, within thirty (30) days thereafter, CITY pays to the leasehold

mortgagee all amounts then in arrears on the leasehold mortgage in accordance with the terms of

such leasehold mortgage.  Upon such payment mortgagee must reinstate the leasehold mortgage in

all respects as if no default had occurred, such reinstatement to be conditioned upon the continued

payment of all sums due under such mortgage in accordance with its terms.  CITY may, at its sole

option, make such payments on the leasehold mortgage, and the amounts of such payments will be

additional rental due from ARTS COUNCIL to CITY under this Lease.  Subsequent defaults by

ARTS COUNCIL in making payments required by any leasehold mortgage are subject to this

provision each time such default occurs.  A judgment foreclosing the leasehold mortgage and the

foreclosure sale does not release ARTS COUNCIL from any of its prior obligations to CITY

under this Lease.

SECTION 3.7  CITY'S OPTION TO PURCHASE MORTGAGE.

If CITY has exercised its option to make payments as described in Section 3.6 and

thereafter either it or ARTS COUNCIL continues to pay the indebtedness secured by the
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leasehold mortgage in accordance with its tenants, then in addition to its rights under Section 3.6,

or ARTS COUNCIL has terminated the lease early under Section 1.4 CITY has the right (but not

the obligation), exercisable within nine (9) months following its receipt of notice from mortgagee

of commencement of action to foreclose the leasehold mortgage as is required by Section 3.6, to

purchase the leasehold mortgage from the mortgagee for an amount equal to the unpaid principal

of the indebtedness secured by such mortgagee and accrued but unpaid interest (to the date of

such purchase) plus all attorneys' fees and other charges due and owing under such leasehold

mortgage.  If CITY exercises such option, the purchase shall be closed within thirty (30) days after

such exercise and at such closing the leasehold mortgagee shall assign to CITY (or its designee) the

leasehold mortgage, the note described in it, and all of the other loan documents securing or

guaranteeing such indebtedness.

SECTION 3.8 ESTOPPEL CERTIFICATE.

Upon the written request of any mortgagee or prospective mortgagee or any tenant,

prospective tenant, purchaser or prospective purchaser and for the exclusive benefit of such party,

CITY will promptly deliver to the requesting party written instrument certifying as to any of the

following facts or matters, to the extent such facts are correct and applicable:

(a) There are no existing defaults under this Lease and this Lease is unmodified and in

full force and effect;

(b) Plans and specifications covering improvements proposed to be constructed on the

Leased Land have been approved by or on behalf of the CITY;

(c) Improvements constructed upon the Leased Land have been completed and have

been constructed pursuant to and in compliance with this Lease;

(d) The actual or projected uses of the Land are permissible under this Lease;

(e) The date on which the Building was occupied by ARTS COUNCIL;
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(f) The amount of the Base Land Rental and the Rent Commencement Date; and

(g) Other reasonable inquiries of a requesting party.

ARTICLE IV.
RESTRICTIONS ON USE.

SECTION 4.1  USE.

ARTS COUNCIL may use and occupy the Leased Land for any lawful purpose permitted

by the Wolf Pen Creek Zoning District, this lease and any Covenants and Restrictions, dated

___________, attached as Exhibit "B" to and made a part of this Lease.  ARTS COUNCIL will

comply with all applicable federal and state laws and regulations as well as City of College Station

Codes and Ordinances relating to its use and occupancy of the Leased Land and the

improvements. 

SECTION 4.2  COMPLIANCE.

ARTS COUNCIL must comply with all ordinances, laws and regulations of all

governmental authorities applicable to and as are required for ARTS COUNCIL's use of the

Leased Land as such ordinances, laws, and regulations are enforced by any governmental authority

having jurisdiction with respect to the Leased Land.  Additionally, ARTS COUNCIL shall comply

with the Wolf Pen Creek Zoning District, and the dedication and development regulations for said

District.  ARTS COUNCIL expressly understands that any obligation or requirement imposed on

CITY or imposed by CITY with respect to the Leased Land by subsequent law or regulation is

fully applicable to ARTS COUNCIL and ARTS COUNCIL will be responsible for such

compliance costs to the extent of its leasehold interest.  CITY may enforce and apply the

Regulations on the Leased Land and to any person in or on the Land, and may authorize CITY

officers and commissioned peace officers to provide such enforcement.  
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ARTICLE V.
IMPROVEMENTS, ALTERATIONS AND ADDITIONS.

SECTION 5.1 PERMISSION TO CONSTRUCT.

ARTS COUNCIL, at ARTS COUNCIL's sole cost and expense agrees to construct upon

the Leased Land a building ("Building") and any auxiliary structures, parking areas, signage,

sculpture garden, pathways and other facilities as required (collectively, the "Initial

Improvements").  ARTS COUNCIL also has the right to develop the remaining Leased Land in

accordance with general plans and specifications reviewed by CITY, subject to the express

approval of CITY at the time of any additional construction on the Lease Land.  Written approval

or notice of disapproval of ARTS COUNCIL's plans and specifications will be provided by CITY,

through its Director of Finance Services or Director of Development Services, no later than forty-

five (45) calendar days after submission by ARTS COUNCIL.  If CITY rejects such plans and

specifications notice must be in writing and set forth with specificity the reasons for rejection,

whereupon ARTS COUNCIL, at ARTS COUNCIL's option may resubmit or terminate this Lease.

If CITY fails to respond within such forty-five (45) day period, the plans shall be deemed

approved.  All improvements must be constructed substantially in accordance with the plans and

specifications and in compliance with the Covenants and restrictions and City of College Station

Codes and Ordinances.  For purposes of this Lease,"plans and specifications"means a site plan

reflecting the location and configuration of the improvements, the elevations of the improvements,

exterior colors and materials, exterior lighting and landscaping.

Any and all improvements must be constructed in accordance with the following

"Construction Standards": (1.) The Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 et

seq.), the Texas Architectural Barriers Act (Texas Revised Civil Statutes article 9102), and all City

of College Station Codes and Ordinances.  Furthermore all such work must be performed without

cost, expense or other liability to CITY and in a good and workmanlike manner in accordance with

good industry practice for the type of work in question, substantially in accordance with the
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approved plans and specifications and in accordance with all City of College Station Codes and

Ordinances.  All work must be performed by ARTS COUNCIL's contractors, subcontractors or

agents and at the sole cost and risk of ARTS COUNCIL.  ARTS COUNCIL will pay all

architectural and engineering fees, for any permits, if any, and/or for licenses, if any, and all other

costs and expenses associated with the work.  All such work shall be done in compliance with the

Adopted Building Code, and other laws or regulations of governmental authorities having

jurisdiction. No work will be commenced until all licenses, permits, and authorizations required by

all governmental authorities having jurisdiction have been obtained.

ARTS COUNCIL must maintain in force and effect the insurance coverage required in

Article XII with respect to the type of construction or work in question.  After commencement,

such work shall be prosecuted with due diligence to its completion.  All improvements to the

Leased Land must be designed, constructed, maintained and operated in accordance with (i) the

Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.), the Texas Architectural

Barriers Act (Texas Revised Civil Statutes article 9102), and all regulations promulgated thereunder.

SECTION 5.2 CONSTRUCTION TIMETABLE.

Upon execution of this Lease, ARTS COUNCIL must, to the extent it has not already

done so, commence planning and preparations for the construction of the Building and related

improvements on the Leased Land and complete construction of the Building as expeditiously as

good business practices permit.  Such construction must be completed on or before the third (3rd)

anniversary of the Effective Date.

SECTION 5.3 CONSTRUCTION DELAYS.

If construction is delayed because of changes, deletions, additions in construction

requirements or delays in approvals by CITY regarding plans and specifications, strikes, lockouts,

casualties, acts of God, war, material or labor shortages, governmental regulation or control, or
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other causes beyond the control of ARTS COUNCIL, the construction time period will be

extended for the amount of time construction is delayed.  Failure to timely complete such

construction will be deemed by CITY to be an Event of Default.

SECTION 5.4 OWNERSHIP OF BUILDING AND RIGHT OF REVERSION.

So long as this Lease or any substitute lease under Section 3.5 remains in force, any building,

structure and other improvements constructed by ARTS COUNCIL on the Leased Land will be

owned by ARTS COUNCIL or its permitted successors and assigns under this Lease.  Subject to

the provisions of Article XXI, all buildings, structures and improvements constructed by ARTS

COUNCIL on the Leased Land revert to and become the property of the CITY immediately upon

the termination of this Lease by lapse of time, default or otherwise, except in connection with a

termination resulting in a new lease as provided in Section 3.5 or early termination as provided in

Section 1.4.

ARTICLE VI.
COVENANTS AND RESTRICTIONS.

SECTION 6.1 COVENANTS AND RESTRICTIONS.

ARTS COUNCIL must improve and use the Land subject to the Covenants and

Restrictions, which are attached and made a part of this Lease for all purposes.

ARTICLE VII.
REPAIR AND MAINTENANCE.

SECTION 7.1  REPAIR AND MAINTENANCE.

ARTS COUNCIL, at ARTS COUNCIL's own cost and expense and without contribution

by CITY, must keep and maintain the Building and other improvements erected on the Leased

Land, in good order and repair, reasonable wear and tear excepted (the provisions of this section

are subject to the other provisions of this Lease regarding casualty and condemnation).  Without

limiting the preceding sentence, ARTS COUNCIL shall keep the Land free from all trash and
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rubbish and shall cause the Building to be maintained in a manner which causes it to appear in a

neat, clean, and attractive condition, reasonably commensurate with the appearance of buildings in

the Wolf Pen Creek Zoning District.  ARTS COUNCIL must also keep and maintain the grounds,

sidewalks, access roadways, parking and landscaped areas on the Leased Land in good order and

repair and in substantial conformity with the Covenants and Restrictions.

SECTION 7.2  COMPLIANCE WITH GOVERNMENTAL REGULATIONS.

ARTS COUNCIL must comply with all federal and state statutes, ordinances, laws and

regulations applicable to the Leased Land, the improvements or any activity or condition on the

Leased Land. 

SECTION 7.3  WASTE

ARTS COUNCIL will not commit or permit waste upon the Leased Land other than to

the extent necessary for the removal of any buildings or improvements on the Leased Land for the

purpose of constructing and erecting the Building and other improvements.

SECTION 7.4  DESTRUCTION.

If there is a partial or total destruction of the Building on the Leased Land from any cause,

the Building and Leased Land must be restored to a safe condition and ARTS COUNCIL, at

ARTS COUNCIL's sole option and cost, must either:

(a) Diligently restore and rehabilitate the Building and improvements and pay the cost

of such restoration and rehabilitation.  If ARTS COUNCIL elects to re-build,

CITY, in its sole discretion, has the option to reduce rentals during such period of

reconstruction; if CITY does not agree to such reduction in writing, there will be

no abatement of rental under this Lease (it is ARTS COUNCIL's responsibility to

obtain business interruption insurance to insure against this risk);
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(b) Within ninety (90) calendar days after such destruction notify CITY of ARTS

COUNCIL’S election to terminate this Lease and surrender the Leased Land to

CITY.  In such event ARTS COUNCIL must (1) promptly remove all buildings,

excluding sidewalks and paved areas, from the Leased Land; (2) restore the Land as

nearly as possible to the condition existing prior to the construction of the

Building, except usable improvements may remain; (3) execute, acknowledge and

deliver to CITY any documents necessary conveying to CITY all rights and

interests granted by this Lease to ARTS COUNCIL; and (4) redeliver the Land to

CITY in a neat and clean condition and (5) tender to CITY all rentals that would

have been due had the rental not been reduced under this Lease.  In the event

ARTS COUNCIL elects under this section, all proceeds of insurance will remain

the sole property of ARTS COUNCIL.

Notwithstanding such termination, ARTS COUNCIL must fully perform any obligation

under this Lease (except the obligation of restoring and rehabilitating the Building and

improvements if ARTS COUNCIL adopts option (b) of this section) relating to an event occurring

or circumstances existing prior to the date of termination of this Lease, including the payment of

any taxes, assessments, or any charges which ARTS COUNCIL is obligated to pay under the terms

of this Lease which may be a lien upon the Land at the date of termination.

ARTICLE VIII.
UTILITIES AND OTHER SERVICES.

SECTION 8.1  PROVISIONS FOR SERVICE.

ARTS COUNCIL will pay all costs of installation of any utilities needed to provide service

to the leased land.  
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ARTICLE IX.
UTILITY EASEMENTS AND IMPROVEMENTS.

SECTION 9.1 RIGHT TO ENTER.

CITY expressly reserves the right to enter upon the Land for the purposes of installing,

using, maintaining, renewing and replacing such underground water, sewer and other pipe lines and

electric, power and other lines and conduits as CITY may deem desirable in connection with the

development or use of any other property in the neighborhood of the Land.  Such entry and work

will not interfere with ARTS COUNCIL's use and development of the Land and any building,

structure or improvements.  In the event this right is exercised, CITY must restore the Land and

improvements including landscaping to its original condition.  CITY agrees it will give ARTS

COUNCIL ten (10) business days prior written notice of entry upon the Land, indicating the time

and location of such work and the expected date of completion.  However, CITY has the right to

enter upon the Leased Land in the event of an emergency.  CITY agrees to use best efforts to

inform ARTS COUNCIL of any emergency requiring immediate action by CITY.  Prior to the

execution of this Lease, CITY will provide ARTS COUNCIL with a survey plat of the Leased

Land depicting all easements and utility lines identified.

SECTION 9.2 SERVICE EASEMENTS.

CITY has no obligation to pay any costs or expenses in connection with the installation or

operation of facilities.

ARTICLE X.
MECHANICS'AND OTHER LIENS.

SECTION 10.1 MECHANICS'AND OTHER LIENS.

ARTS COUNCIL covenants and agrees to keep all of the Leased Land and the Building

and other improvements free and clear of any mechanics', materialmen's, and other liens for labor

or services performed, materials used or furnished or to be used on Leased Land in connection

with any operations of ARTS COUNCIL, any alteration, improvement or repairs or additions
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which ARTS COUNCIL may make or cause to be made, or any work or construction, by, for or

permitted by ARTS COUNCIL on the Leased Land.  ARTS COUNCIL must promptly and fully

pay and discharge any and all claims upon which any such lien may or could be based, and will save

and hold CITY and all of the Land, the Building and improvements free and harmless from any

and all such liens and claims of liens and suits or other proceeding.

SECTION 10.2 INTEREST OF CITY.

No mechanics' or materialmen's liens, or mortgages, or deeds of trust (other than

mortgages on ARTS COUNCIL's interest in the leasehold estate) or other liens of any character

whatsoever created or suffered by ARTS COUNCIL will to any extent, affect the future interests

or rights of CITY in the Building or other improvements on the Leased Land, or attach to or

affect its title to or rights in the Leased Land, except as might be specifically provided under the

terms and conditions of this Lease.

SECTION 10.3 CONTESTING CLAIMS.

ARTS COUNCIL is not required to immediately pay or discharge any mechanics' or other

lien so long as ARTS COUNCIL in good faith proceeds to contest such lien by appropriate

proceedings.  ARTS COUNCIL must give notice in writing to CITY of ARTS COUNCIL's

intention to contest the validity of such lien and agrees to indemnify and hold CITY harmless from

all liability for damages.  ARTS COUNCIL must bond around such lien in accordance with the

provisions of the Texas Property Code.

ARTICLE XI.
INDEMNITY.

SECTION 1.  INDEMNIFICATION OF CITY.

ARTS COUNCIL COVENANTS AND AGREES CITY WILL NOT BE LIABLE,

RESPONSIBLE OR IN ANY WAY ACCOUNTABLE FOR ANY LOSS, INJURY,

DEATH, OR DAMAGE TO PERSONS OR PROPERTY WHICH MAY BE SUFFERED

OR SUSTAINED BY ARTS COUNCIL, ARTS COUNCIL’S EMPLOYEES OR BY ANY

PERSON WHO MAY BE USING, OCCUPYING OR VISITING THE LEASED LAND
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AND BUILDING UNLESS CAUSED BY THE NEGLIGENCE OR INTENTIONAL

CONDUCT OF CITY, ITS AGENTS, CONTRACTORS OR EMPLOYEES.  EXCEPT

AS PROVIDED IN THIS SECTION CITY WILL NOT BE LIABLE REGARDLESS OF

WHETHER OR NOT SUCH LOSS, INJURY, DEATH OR DAMAGE IS CAUSED BY

OR IN ANY WAY THE RESULT OF OR ARISES OUT OF ANY ACT, OMISSION OR

NEGLIGENCE OF ARTS COUNCIL, ARTS COUNCIL'S EMPLOYEES OR AGENTS

OR OF ANY OCCUPANT, SUBTENANT, VISITOR OR USER OF ANY PORTION

OF THE LEASED LAND.  ARTS COUNCIL WAIVES ALL CLAIMS AGAINST CITY

FOR DAMAGES TO THE BUILDING AND IMPROVEMENTS PLACED OR BUILT

UPON THE LEASED LAND AND TO THE PERSONAL PROPERTY OF ARTS

COUNCIL IN, UPON OR ABOUT THE LEASED LAND, AND FOR INJURIES TO

PERSONS IN OR ABOUT THE LAND, FROM ANY CAUSES ARISING AT ANY

TIME, EXCEPT THOSE ARISING BY REASON OF THE NEGLIGENCE OR

WILLFUL MISCONDUCT OF CITY, ITS AGENTS CONTRACTORS OR

EMPLOYEES.

ARTICLE XII.
INSURANCE

SECTION 12.1 FIRE AND EXTENDED COVERAGE.

ARTS COUNCIL shall, at ARTS COUNCIL's sole expense, obtain and keep in force during

the term of this Lease fire and extended coverage insurance on the Building and improvements

placed or built upon the Leased Land.  The amount of such insurance must not be less than eighty

percent (80%) of the  actual cash value of such building and improvements.  ARTS COUNCIL is

responsible for the twenty percent (20%) coinsurance payment portion until the improvements are

conveyd to CITY in fee simple.  ARTS COUNCIL waives as against CITY any and all claims and

demands, of whatsoever nature, for damages, loss or injury to the Building and improvements and
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to the personal property of ARTS COUNCIL in, upon or about the Leased Land which may be

caused by or resulting from fire and/or other casualty.

ARTS COUNCIL must also obtain and keep in force during the term of this Lease liability

insurance with a limit of not less than One Million Dollars ($1,000,000) per occurrence and

$2,000,000.00 annual aggregate, and insurance on all boilers and other pressure vessels, whether

fired or unfired, located in the Leased Land in the sum of not less than Two Hundred Fifty

Thousand Dollars ($250,000.00).  All insurance must provide coverage to insure the performance

by ARTS COUNCIL of the indemnity agreement as to liability for injury to or death of persons

and injury or damage to property contained in this Lease Agreement.

SECTION 12.2 DETERMINATION OF LIMITS

CITY’s Broker and/or Risk Manager will establish property coverage and adequate limits

on the structure built on the property leased under this ground lease.  In the event either party

deems at any time the limits of any insurance to be either excessive or insufficient, the parties will

agree upon proper and reasonable limits for such insurance.  If the parties are unable to agree upon

reasonable limits for such insurance, the insurance may be increased but in no event more than the

lesser of the following:

(1) up to an additional $ 1,000,000 in amount:

(2) up to the amount of liability insurance then being required for other CITY buildings;

or,

(3) up to but not to exceed an amount which would trigger any excess or umbrella

coverage requirements.

SECTION 12.3 PARTIES COVERED.

CITY will be named as an additional insured on ARTS COUNCIL's commercial general

liability insurance to the extent of ARTS COUNCIL's indemnification obligations under this
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Lease.  The fire and extended coverage insurance must contain a standard mortgage clause naming

the leasehold mortgagee, if any.  Any loss adjustment requires the written consent of ARTS

COUNCIL, and the leasehold mortgagee, if any.  All policies provided for in this section must

expressly provide the policies can not be canceled or altered without thirty (30) calendar days prior

written notice to CITY and leasehold mortgagee, if any.  Upon the issuance of a policy each policy

or a duplicate of such policy or a certificate of insurance must be delivered to CITY and the

leasehold mortgagee, if any.

ARTICLE XIII.
TAXES.

SECTION 13.1 TAX LIABILITY.

CITY and ARTS COUNCIL acknowledge the Leased Land is presently tax exempt city

property but may be used for both public and private purposes.  ARTS COUNCIL expressly

agrees with regard to any taxes assessed, ARTS COUNCIL shall, as further consideration for this

Lease:

(a) pay and discharge any such Taxes each calendar year (or portion of such year) of

this Lease.  The term "Taxes" refers to all taxes, and assessments, upon the Land

impositions, levies, charges, excises, fees, licenses and other sums (whether now

existing or hereafter arising, whether foreseen or unforeseen and whether under the

present system of real estate taxation or some other system substitute system of real

estate taxation), which during the term of this Lease are levied, assessed, charged or

imposed by any governmental authority or other taxing authority or accrue on the

Leased Land and any improvements or other property on the Leased Land,

whether belonging to CITY or ARTS COUNCIL, or to which ARTS COUNCIL

or CITY may become liable in relation to such improvements or other property

because of ARTS COUNCIL's activities.  The term "Taxes" also includes all
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penalties, interest and other charges payable by reason of any delay, failure or

refusal of ARTS COUNCIL to make timely tax payments; and

(b) assume all liability for any and all Taxes, together with any interest, penalties or

other sums imposed, and from any sale or other proceeding to enforce payment of

such Taxes; and

(c) pay all Taxes directly to the applicable taxing authority not less than fifteen (15)

calendar days prior to the date of delinquency.

Nothing in this Lease limits ARTS COUNCIL's ability to protest tax assessments.

ARTICLE XIV.
ASSIGNMENT AND SUBLEASE.

SECTION 14.1 ASSIGNMENT.

(a) Voluntary Assignment - Except for a leasehold mortgage permitted by this Lease

ARTS COUNCIL agrees not to sell, assign or transfer any part, portion, or interest

in this Lease, without first obtaining the written consent of CITY, such consent not

to be unreasonably withheld, conditioned or delayed.  In granting or denying such

consent, CITY may consider, among other factors, the proposed assignee's

character, financial qualifications, business reputation, and experience in operating

similar projects.  If consent is given, no subsequent sale, assignment or transfer will

be entered into by ARTS COUNCIL or ARTS COUNCIL's assignee without again

obtaining the written consent of CITY in accordance with this section.  If ARTS

COUNCIL desires to sell, assign, or transfer any part, portion, or interest in this

Lease under this section, ARTS COUNCIL must give written notice to CITY.

ARTS COUNCIL must provide, in writing, the name of the Proposed assignee

along with reasonable documentation that such person or entity has the requisite

financial stability and business experience to fulfill the obligations of this Lease. 
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CITY, upon receipt of such documentation will advise ARTS COUNCIL in writing

within thirty (30) days thereafter whether CITY consents to such proposed transfer

and, if CITY does not consent, CITY shall specify the reasons why it does not

consent.  If CITY fails to respond within the thirty (30) day period, ARTS

COUNCIL must give CITY a second notice requesting consent (such notice shall

be marked "SECOND NOTICE, FAILURE TO RESPOND RESULTS IN

APPROVAL OF TRANSFER OF LEASE").  If CITY fails to approve or

disapprove the proposed transfer within ten (10) business days following such

second notice, CITY will be deemed to have consented to the proposed sale,

assignment, or transfer. 

(b) Involuntary - Without limiting the preceding paragraph, ARTS COUNCIL

covenants and agrees if any proceeding under bankruptcy laws is commenced by or

against ARTS COUNCIL, and, if against ARTS COUNCIL, such proceeding is not

dismissed before either an adjudication in bankruptcy or the confirmation of a

composition, arrangement, plan, or reorganization, or in the event ARTS

COUNCIL is adjudged insolvent or makes an assignment to ARTS COUNCIL's

creditors, or if a writ of attachment or execution is levied on the leasehold estate

and is not released or satisfied within forty-five (45) calendar days, or if a receiver is

appointed in any proceeding or action to which ARTS COUNCIL is a party, with

authority to take possession or control of the Leased Land or the business

conducted by ARTS COUNCIL, and such receiver is not discharged within a

period of forty-five (45) calendar days after appointment, any such event or any

involuntary assignment prohibited by the provisions of the preceding paragraph

will be deemed to constitute a breach of this Lease by ARTS COUNCIL.
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SECTION 14.2  PAYMENT OF DEFERRED RENT:

In the event of either a voluntary or involuntary assignment as specified herein, all deferred

rentals shall become immediately due and owing and all rental deferral shall terminate.  Any

assignee shall pay the rental specified in Section 1.3 of this Lease.  Additionally, all rents that have

been deferred under Section 1.3 of this Lease shall be paid to CITY before any such assignment is

approved.

SECTION 14.3  RELEASE OF ARTS COUNCIL's LIABILITY.

If an assignment is made by ARTS COUNCIL or any successor of ARTS COUNCIL after

complying with the conditions set forth in Section 14.1 and full payment of all outstanding

indebtedness owed to CITY is made, the assignee will be subject to the same terms and conditions

as to future assignments, and to all the covenants, agreements, provisions and conditions contained

in this Lease, and ARTS COUNCIL or any successor so assigning and conveying will thereafter be

forever released and discharged from this Lease and from the agreements and covenants contained

in this Lease.

SECTION 14.4  SUBLEASE.

ARTS COUNCIL may not sublease space in the Building and the other improvements

upon the Land. 

ARTICLE XV.
WAIVIER

SECTION 15.1 LIMITATIONS OF WAIVER.

No waiver by a party of any default or breach of any covenant, condition, or term of this

Lease will be treated as a waiver of any subsequent or continuing default or breach under the

Lease.  None of the covenants, terms or conditions of the Lease can be waived except by written

consent of CITY.
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ARTICLE XVI.
INSPECTION OF LAND

SECTION 16.1 RIGHT OF CITY TO INSPECT.

CITY is entitled at all reasonable times to go on the Leased Land for the purposes of

inspecting the Land and the Building.  Such inspections will be conducted by or under the

direction of the Director of Finance with due regard for the rights of tenants in possession.

Inspections will address performance by ARTS COUNCIL of the terms and conditions of this

Lease, including the Covenants and Restrictions.

ARTICLE XVII.
CITY'S DEFENSE OF ACTIONS

SECTION 17.1 RIGHT TO DEFEND.

If ARTS COUNCIL is required to defend any action or proceeding to which CITY is

made a party, CITY is entitled, at its election and at its cost and expense, to appear, defend or

otherwise take part in the matter involved through counsel of its own choosing, provided such

action by CITY does not limit or void the liability of any insurer of ARTS COUNCIL or CITY

with respect to the claim or matter in question.

ARTICLE XVIII.
NO GENERAL OBLIGATION,

AND IMMUNITIES

SECTION 18.1 LIMITATIONS ON CITY's OBLIGATION.

It is understood and agreed no term or condition of this Lease will be construed to create

or establish any general financial obligation for a deficiency judgment against the CITY.
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SECTION 18.2. PRIVILEGES AND IMMUNITIES.

Nothing in this agreement waives or relinquishes CITY's right to claim such exemptions,

privileges, and immunities or limitations as to damages which by law it is entitled as a political

subdivision of the State of Texas.

ARTICLE XIX.
DEFAULT PROVISIONS.

SECTION 19.1 EVENTS OF DEFAULT.

The following events are expressly established as"Events of Default":

(a) The failure of ARTS COUNCIL to pay any installment of the Base Land Rental,

Taxes, materialmen's lien's, or any other payments or deposits of money when due

or otherwise and the continuance of such failure for a period of time fifteen (15)

calendar days after notice in writing;

(b) The failure of ARTS COUNCIL to perform any of the other covenants,

conditions, and agreements of this Lease to be performed by ARTS COUNCIL,

and the continuance of such failure for a period of sixty (60) calendar days after

notice in writing from CITY to ARTS COUNCIL.  Such notice will specify in

detail ARTS COUNCIL's failure to perform any of the covenants, conditions and

agreements.  With respect to any default which cannot be cured within sixty (60)

calendar days, if ARTS COUNCIL, or any person holding by, through or under

ARTS COUNCIL, in good faith, after receipt for such written notice promptly

commences and thereafter continues to diligently prosecute all actions necessary to

cure such default, such delay will not be a default. (c) (i) The filing of an application

by ARTS COUNCIL for a consent to the appointment of a receiver, trustee or

liquidator of his business or of all of his assets, (ii) the filing by ARTS COUNCIL
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of a voluntary petition in bankruptcy or the filing of a pleading in any court of

record admitting in writing its inability to pay its debts as they come due, (iii) the

making by ARTS COUNCIL of a general assignment for the benefit of creditors,

(iv) the filing by ARTS COUNCIL of an answer admitting the material allegations

of or his consenting to, or default in answering, a petition filed against it in any

bankruptcy proceedings; and (d) The entry of an order, judgment or decree by any

court of competent jurisdiction, adjudicating ARTS COUNCIL a bankrupt, or

appointing a receiver, trustee or liquidator of his business or all his assets, and such

order, judgment or decree continuing unstayed and in effect for any period of sixty

(60) calendar consecutive days.

SECTION 19.2 REMEDIES IN CASE OF DEFAULT.

CITY, at its sole option, may treat any one or more of the Events of Default defined in

Section 19.1 as a breach of this Lease.  Upon serving written notice by certified mail on ARTS

COUNCIL, at ARTS COUNCIL's last known address, (such notice not to be effective unless

served on both ARTS COUNCIL and ARTS COUNCIL's mortgagee, if any), CITY will have,

subject to the provisions of Article III, in addition to all other remedies provided by law, one or

more of the following remedies:

(a) CITY may terminate this Lease, and in such event CITY may repossess the Leased

Land and Building and be entitled to recover as damages a sum of money equal to

the present Base Land Rental as if it had not been reduced under Section 1.3, and

other sums of money and damages due from ARTS COUNCIL for the balance of

the stated term of this Lease less the fair market rental value of the Leased Land

and the fair market value of the Building.



Rn: o/group/legal/contracts – mou/fiscal/artscouncil final 9-3-02.doc
Final 9-3-02

34

(b) CITY may terminate ARTS COUNCIL's right of possession and may repossess the

Leased Land and Building by forcible entry and detainer suit or otherwise, without

demand or notice of any kind to ARTS COUNCIL except as expressly provided in

this Lease and without terminating this Lease.  In such event CITY may, but is not

obligated to, relet all or any part of the un-rented net rentable area for such rent

and upon such terms as are satisfactory to CITY (including the right to relet the un-

rented net rentable areas for the term greater or less than that remaining under the

stated term of this Lease).  CITY, has the right to relet the Leased Land and

Building as a part of a larger area and the right to change the character or use made

of the Land.  For the purpose of reletting, CITY may make any repairs, changes,

alterations or additions as may be necessary or convenient.

(c) CITY will take possession of the Land, including all improvements subject to the

tenant leases, and continue to pay or fully discharge any mortgages, outstanding

loans or obligations.  In such event CITY will be the sole possessor and owner of

the real property and all improvements free of any encumbrances of this Lease,

save and except the mortgage, if any.

Upon termination of this Lease, or upon the termination of ARTS COUNCIL's right of

possession, whether by lapse of time or as a result of default, ARTS COUNCIL will surrender

possession of the Land and Building to CITY and remove all of ARTS COUNCIL's and of ARTS

COUNCIL's affiliate companies personal effects, and if such possession is not immediately

surrendered, CITY may re-enter the Land and Building and remove ARTS COUNCIL and its

affiliate companies, using such force as may be necessary without being deemed guilty of trespass

or forcible entry or detainer.
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All rents that have been deferred under Section 1.3 of this Lease upon the assignment shall

become immediately due and owing.

ARTICLE XX.
QUIET ENJOYMENT

SECTION 20.1 QUIET ENJOYMENT.

CITY agrees ARTS COUNCIL, upon paying the rent and performing all the covenants

and conditions of this Lease, may lawfully and quietly occupy the Land during the term of this

Lease without hindrance or molestation by CITY or any persons claiming under CITY.  CITY

represents it has the right to execute this Lease for the full term granted.

ARTICLE XXI.
FIXTURES.

SECTION 21.1 RIGHT TO REMOVE.

ARTS COUNCIL may at any time when ARTS COUNCIL is not in default, and upon

termination of this Lease by the running of time, remove from the Leased Land any of ARTS

COUNCIL's fixtures or equipment whether or not such fixtures are fastened to the Building or

other improvements located upon the Leased Land.  A "fixture" for these purposes is defined as

personal property and business equipment used in ARTS COUNCIL's business, but not so

attached or integrated into the Land and Building as to become a part of such Land or Building.

Regardless of the manner in which such fixtures are fastened, under no circumstances can any

fixture be removed without CITY's written consent, if (a) such fixtures or equipment are used in

the operation of the Building or improvements upon the Leased Land, or (b) the removal would

result in impairing the structural strength of the Building or improvements upon the Leased Land.

ARTS COUNCIL must fully repair any damage occasioned by the removal of such fixtures and

leave the Building and improvements in good, clean and neat condition subject only to ordinary

wear and tear, and damage by fire or other casualty excepted.
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ARTICLE XXII.
RECORDATION OF LEASE

SECTION 22.1 RECORDING.

This Lease must be recorded in the official records of Brazos County, Texas, in order for

constructive notice to be given to any third party entering into any contract with ARTS

COUNCIL, or ARTS COUNCIL's assigns for financing or construction of improvements to be

located on the Leased Land, and to any other party claiming under a third party, that CITY has no

liability for the satisfaction of any claims of any nature arising out of a contract with ARTS

COUNCIL.  Recordation will be at the sole cost of ARTS COUNCIL.

ARTICLE XXIII.
TIME OF THE ESSENCE

SECTION 23.1 TIME OF THE ESSENCE.

Time is of the essence in each and every covenant, term, condition and provision of this

Lease.

ARTICLE XXIV.
NOTICE

SECTION 24.1 METHOD OF GIVING NOTICE

Any notice given under this Lease must be in writing and must be sent by registered or

certified mail to the last address of the party to whom notice is to be given as designated by such

party in writing.  Notice is deemed to have been given upon the third (3rd) day after such mailing.

If to CITY: Finance Director
1101 Texas Avenue
College Station, Texas 77842

with copies to: City Manager
1101 Texas Avenue
College Station, Texas 77842
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City Attorney
1101 Texas Avenue
College Station, Texas 77842

If to ARTS COUNCIL: Executive Director
2501 Texas Avenue S. 105-C
College Station, TX 77840

ARTICLE XXV.
REMEDIES CUMULATIVE.

SECTION 25.1 REMEDIES CUMULATIVE.

All remedies conferred upon either party are cumulative and not exclusive of any other.

ARTICLE XXVI.
LEASE CONSTRUCTION, APPLICABLE LAW, AND VENUE

SECTION 26.1 CONSTRUCTION OF LEASE.

The language in all parts of this Lease will be construed as a whole according to its fair

meaning and neither strictly for nor against either CITY or ARTS COUNCIL.

SECTION 26.2 APPLICABLE LAW.

This Lease is construed in accordance with the laws of the State of Texas.

SECTION 26.3 VENUE.

Any dispute arising with regard to interpretation of this Lease is subject to the jurisdiction

of the courts in Brazos County, Texas, and this agreement is deemed fully performable in Brazos

County, Texas.

ARTICLE XXVII.
MEANING OF TERMS.

SECTION 27.1 GENDER AND NUMBER.

Whenever the context requires, the neuter gender includes the masculine and feminine, and

the singular number includes the plural.
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ARTICLE XXVIII.
BENEFIT

SECTION 28.1 BENEFIT.

This Agreement is binding upon and inures to the benefit of the parties and their successors,

assigns and legal representatives.

ARTICLE XXX.
CONDEMNATION

SECTION 30.1 CONDEMNATION.

(a) If, at any time during the term of this Lease, all or substantially all of the Leased

Land is taken in condemnation proceedings or by any right of eminent domain, this

Lease will terminate on the date of such taking and the Base Land Rental will be

apportioned and paid to the date of such taking.  For purposes of this Section

"substantially all of the Leased Land" means, in the reasonable judgment of ARTS

COUNCIL and the holder of any leasehold mortgage, the untaken portion cannot

be practically and economically used or converted for use by ARTS COUNCIL for

the purposes for which the Leased Land was being used immediately prior to such

taking.  In the event of any such taking and the termination of this Lease, any

condemnation award will be distributed first to discharge any balance owing to the

holder of any leasehold mortgage if any, and second, to CITY and ARTS

COUNCIL as follows:

(i) CITY is entitled to receive such portion of any award or awards which

present compensation for the value of the Land, or the part taken, exclusive

of the value of the then existing buildings and other improvements, and

such portion of any award or awards with interest, if any, paid by the
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condemning authority representing consequential damages, if any, to the

portion of the Land not taken.  If such condemnation occurs during the last

five (5) years of the primary term of this Lease, CITY will also be entitled to

an amount based upon CITY's reversionary interest in the Building and

other improvements taken.  Provided however, compensation for such

reversionary interest will not diminish the award payable to ARTS

COUNCIL.

(ii) ARTS COUNCIL is entitled to receive the balance of such award or awards

(including compensation for, loss of the leasehold estate, any building or

other improvements or any portion taken and damages, if any, to the parts

of any building and other improvements not taken).

(b) In the event of any taking of less than all or substantially all of the Leased Land, the

term of this Lease will not be reduced or affected in any way, and

(i) The award, if required by the holder of any leasehold mortgage, will be

deposited with such leasehold mortgagee, and, to the extent required by

such leasehold mortgagee, applied to reduce the balance then owing the

leasehold mortgagee, and the balance will be disbursed for payment of

restoration, repair and refurbishment of the Building in accordance with

requirements of the leasehold mortgagee.  Otherwise, any award must be

paid to ARTS COUNCIL directly to complete any required restoration,

repair or refurbishment, and all or any portion of such award not so used

will be distributed as set forth in (a)(i) and (ii) of this Section. 
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(ii) ARTS COUNCIL must proceed promptly to repair and restore the

remaining part of the Building to a functional unit, resembling as closely as

possible, the Building prior to the partial taking; and

(iii) The Base Land Rental for the balance of this Lease will be reduced,

effective as of the date of the partial taking, so that the Base Land Rental

thereafter payable by ARTS COUNCIL to CITY will be an amount equal

to the result obtained by the multiplication of the Base Land Rental which

would otherwise be payable to CITY under the terms of this Lease times a

fraction, the numerator of which is the number of square feet of Land

covered by this Lease remaining after the taking, and the denominator of

which is the number of square feet of Land covered by this Lease

immediately prior to such taking.

(c) ARTS COUNCIL, CITY, and the holder of any leasehold mortgage, if any, each

has the right, at its own expense, to appear in any condemnation proceedings and

to participate in any and all hearings, trials and appeals.

ARTICLE XXXI.
NON-MERGER

SECTION 31.1. NON-MERGER.

Fee title in the tract of Land described in Section 1. I of this Lease and the leasehold estate created by this
Lease may, at some point in time, be held by the same party.  However, it is expressly agreed there will be no merger
of the leasehold estate with the fee estate unless the common owner of the fee and the leasehold estate, and the
leasehold mortgagee, if any, execute and file for record in the Official Records of Brazos County, Texas, a document
expressly 



providing for the merger of such estates. Except as amended, this Lease will remain in full force

and effect.

ARTICLE XXXII.
ENVIRONMENTAL ASSURANCES

SECTION 32.1. ENVIRONMENTAL ASSURANCES.

CITY represents neither CITY nor, to CITY's actual knowledge, any third party has ever

released, stored or disposed of on-site any hazardous, toxic and/ or nuclear material, waste or other

substances considered hazardous, toxic or nuclear by any governmental or quasi-govemmental

agency ("Hazardous Substances") on or about the Leased Land, and to CITY's actual knowledge,

the Land has never been used for or in connection with the generation, manufacture, management,

sending off-site, release or disposal onsite, storage or other production of any hazardous, toxic

and/ or nuclear material, waste or hazardous substances. To CI1Y's actual knowledge, the Land is

not the subject of any actual or any contingent environmental liabilities and/ or litigation and the

Leased Land is not threatened by, nor is CITY aware of any pending environmental litigation,

including response actions by the government or private parties and there are no environmental

liens or super fund liens affecting the Land or any portion of it.

IN WITNESS WHEREOF, the parties have executed this Agreement in duplicate to be

effective as of the date first written above.

ARTS COUNCIL OF BRAZOS V ALLEYCI1Y OF COLLEGE STATION

BY:
Ron Silvia, Mayor

A TfEST:

Connie Hooks, City Secretary

41

Rn: olgroupllegallcontracts -moulfiscallartscouncil final 9-3-02.doc

Final9-3-02



Rn: o/group/legal/contracts – mou/fiscal/artscouncil final 9-3-02.doc
Final 9-3-02

41

APPROVED:

________________________________
Thomas E. Brymer, City Manager

________________________________
Charles Cryan, Director of Fiscal Services

________________________________
City Attorney

After Recordation return to:

Office of the City Attorney
City of College Station
1101 Texas Avenue
College Station, TX 77842
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STATE OF TEXAS §
§ ACKNOWLEDGMENT

COUNTY OF BRAZOS §

BEFORE ME, the undersigned authority, a Notary Public, for the State of Texas, on this
day personally appeared RON SILVIA, Mayor, City of College Station, Texas, known to me to be
the person whose name is subscribed to the foregoing instrument and acknowledged to me that he
executed it for purposes and consideration therein expressed, and in the capacity stated, in such
instrument.

__________________________________
Notary Public in and for the
State of Texas

STATE OF TEXAS §
§ ACKNOWLEDGMENT

COUNTY OF BRAZOS §

BEFORE ME, the undersigned authority, a Notary Public, for the State of Texas, on this
day personally appeared __________________________ as _________________________ of
the ARTS COUNCIL OF BRAZOS VALLEY known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he executed it for purposes
and consideration therein expressed, and in the capacity stated, in such instrument.

__________________________________
Notary Public in and for the
State of Texas
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EXHIBIT “A”

LAND
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EXHIBIT “B”

COVENANTS AND RESTRICTIONS
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THIS DECLARATION, made this ~g~b day of June, 1983,

by ROIIBRT D. MARTBLL and J W WOOD, bot.h 0£ whom are re$ide~ts

of Brllzos County, 'Texas, hereinafter called Developor; I
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WHEREAS, Devo1?per is the ownoT'of real ~ r eTty des-

cribed as: Being Lots one (1) t 'Sixty-oigh (68) n Block

"F", ()no '1) through Thirty.fO.~in Block "G" 11 On~(l)

throui~en (l~ i~- Bl~ the final plat 0£ Bastmnrk-
, Subdi'rision. Phase II. a subdivision in Colloge Stat.i.en. Br4Z0s

Count)'. Texas, said plat being duly reco-rded in Volume 553, page

645, Deed Records of Brazos County, Texas; and

WHBRBAS. Developer desires to provide for ~hQ pTe$er-

vatioll of the value and amenities in said Tesidontial community

and for the maintQnancc of any open spaces and cOmmon fl1cilities.

and to this end, dcsi-res to subject the rcal proporty dcscribod

hercinabove toge~hQr with SUCll additions as may hcrea£ter be ml1de

~here':.o (as providcd in this Article Ii) ~o the covonnnts, restric.

tions 10 easemcnts. charges and licns, hereinaftor set forth. cach and

all Oj~ which is and are for the bone£it 0£ said propetty and each
I

owner thereof; and

WHEREAS. Developer has deemed it desirable, for the

effic;Lent presorvation 0£ tho value and amenities in said community.

to cre4te an agency to which should be dolegated and assigned the

powe1":1 of maintaining and administoring the community proporties
and facilities and admini5~cring and onforcing ~hc covenants and !0

rostr:lctions and collecting ond disbursing tho as$e~smont.s and

chargl~s hcrc ina£tcr <:rea ted; an4

WHEREAS, Developer has incOrporated undor the laws of

t.he S'tate 0£ Tcxas, as a non-profit corporation, THB BASTMARI<

SUBDI1{ISION IMPROyBMBNT ASSOCIATION, for the purpose of exercisingthe £1.1nctions aforos41d; , :

NOW, THEP.BFORB, Tho Devoloper declaros tha~ tho real

prope'rty desc:ribed horoinabove, and su~h additions thcroto as

may h,sreafter be made pursuant to Article, II borcof, Is and

';~
~
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I

~

l

WO~:3
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shall be held,;t-fansforred, sold, ~onvoyed and occupied sub-

ject to'tho CQ"~i1nnts, restrictions, onsemonts, chargos nnd

licns (sometim~s:.,reforrcd to as "covenants nnd restrictions")

hereinafter so'~,',;f.orth.
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;.. :.."," ARTICLB J " :
'", , .".~ ..:: " DnFINITIONS
, .,,"~

Sect,~~n 1. The following words when used in this
Declaration sh~~,l mean:

(a) "~tA.sSOCIATION" shall mean and refer to The
";',B,&stmark Subdivision Improvement Association.

(b) , ~'THE PRO;PERTIBS" shall mean and refer to all

'~ch existing propsrties. and additions there-" .:to,., as are subject to this Declaration.

(c) ,~i'fCOMMON PROPERTIES" shall moan, any tract of
'land do scribed as such and intcndod to ho
,~evoted to the common uso and enj oyment of
.,~~ owners of the Propertios ,

(d) ':!~~OT" shnll menn and rofot' to nny plot of 1t1nd
'~hown upon any rocordcd subdivision map 0£ the
'Proportios with the cx~eption of any Common
'Y1'Opo1'tles as heretoforo dofined.

(0) ':,ii,'LIVING UNIT" shl11l 'monn tlnd rofer to any por-
't10n of tI building situatod upon tho Proporties
~csignl1tod an~ intondod for us~ and occupancy
:~~ Q rcsidence by 11 singlc £amily.

(f) ,: ;'~o,wNER,i shnll menn nnd refor to the rocord ownot',
,,~hcthet' one (1) or more ontitics, of the fce

:.~im'ple title to any Lot or Living Unit situated' ' ',:upon the Properties but, notwi thstanding any

,'applicable theory of mortgage, shall not mean
.':or refer to a mortgagee unless and until such
;,~rtgasee has a~quirod ti tIe pursuant to

,"foroclosuro or any proceading in lieu 0£ fore-
(c1osuro., ".

(h) " ~'~f~EMBBRS" shall mean and refer to all those
,Owners, who are members of the Association as

.Rro~ided in Article III, Section 1, hereof.

.:;.::',.. ARTICLBII
PR?~ERTYSUBJBCT TO THIS DECLARATION

Sect;.~n 1. Bxistin~ ProJ>er-tl. Tho real property which
is, and shall ~,~:'~ held, tTansfcrrod, sold, conveyed, and occupied

SUb.Jcct to thi:~;Decla1"ation is located in the Stato of Toxlls ,

County of Draz9.i; nnd is pnrticulnrly doscribed nbovc.

j !
J ~

, ~ "

1 ::

ls
:1 ~, "
J
J ,

J.;~ \

: wo~~

, .

: )
, \

f ,
I:

~
>
\
t

8
.:1 ~

, f



;1

!"1:

Sec t ion 2 .~dd-i~~lO?-!:o Exi& t: ing PropeTty. The

Developer, its successors and assigns, shall have the right

to bring within the scope 0£ this Declaration additional

prQfperties T-hereby subjecT-ing such additional lands to t:his

Dec:laration, by filing 0£ record a Supplementary Declarajtion

of covenan~s and restrictions with respect to the addi~~onal
i

property which shall extend the scope 0£ the covenants and

restrictions of this Declaration to such property.

Such Supplementary Declara~ion may contain such

comlplementary additions and modifications 0£ ~he covenants and

restric~1ons con~ained in this Declara~ion as may be necessary

to reflect the different charactert if anyt 0£ the added prop-

erties and as are no~ inconsis~ent with the scope of this

Declaration. In no event, however, shall any such .$upplementary

Declaration revoke, modify or add to the covenant-s established

by this Declaration within the existing property.

.,~
:l..

~!

ARTICLB III

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section I. Membership. Bvery pcrson or entity being

a record owner of a fee or undivided fee interest, in, any Lot or

Living Unit which is subject by co~enantsof reco;d ;0 asses5~~n~ .

.by the Association shall be a Member of the Association. provided

that any such person or entity which holds such intercst merely

as security for the performance of any obligation shall no~ be a

Member.
Section 2. Voting Right~. The Association sh311 have

~wo (Z) classes of voting membership:
~la~s A. Class A Members shall be all those owners as

defined in Section 1 with the exception of the Developer. Class

A Members shall be enti~led to one (1) vote for each Lot or Living

-un].t ].n-~~err 'tl\ey hO.I.d 'the ln1;ereS~$ requlr~c1 fUl lucIl'\JQ.~h..p br

Section I. When more than one (1) person holds such interest or

in~erests in any Lot or Living Unit all such persons shall be

Members, and the vote fo~ such Lot or Living Unit shal~ be exer-

tised as they among themselves deternine, but in no event shall\
more t.han one (1) vote be east with respect to any such Lot 01",

Liying Unit.
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~. The Class B member shall ~e the Developer.

The Class B M~~ber ~hal1 bo enti~led to thre~ (3) votes for
',;"'each Lot in wh,1cb ' i t holds the interest required for membership

by Section 1 ~? £or every Living Unit owned by it until such
Unit is first~~ld or leased. provided that the Class B Membor-
ship shall cea,~.e and become convertod to Class A membership on

the happening ~~!' any of the £Ql'owing evonts, whichevor occurs

earlicr: ;.:
(a)'~,,~nen the total votes outstanding in the Class A

membership e~u~;, the total votes outstanding in the Class B

membersh ip ; oi":~:
(b):' .:J~ne 30, 1986.
Fro~. ;~nd after the happening of these events, which-

ever occurs 'eatl1er, the Class » Member shall be deemed to be

a Class A Memb~'r, entitled to one (1) ,vot~ fQ.r each Lot or Living
Uni t in which '.i t .holds the interests required for membership

under Section "\;~
For,:p,urposes of, determining the votes allowed under

this Section ~~n Living Units are counted. the Lot or Lots upon
which such Liv'ing Units are situated shall not. be counted.

..,
sec~~,on 3 .Membor$ Meet i~g .
(a)!.:,There shall be an annual meeting of the members of

the Associati~'1}. The fir$t annual meeting will be held on the
first. Tuesdar:: .in: July, 1.984, and Developer will notify all Members
at least one,:(.1)' week in advance 0£ the exact time and place. Sub-
sequent ann,ual~'.keetings will be determined by the Board of Directors

and provided ;£o~ , i,n the Bylaws.
""\(b)'".,;The initial Board 0£ Directors shall serve until

said annual ~~.~'ting, at which time a new Board will be elected by
majority voto::..~f Members voting. The Board 0£ Direct.ors shall
consist of a~.,~~ast three (3) persons, and not more t.han nine (9),

as will be d~;t,~rmined by Members voting at the £irst. annual meeting,
and subseque~t:~y, as will be provided in the Bylaws .

(c);'.The Board of Directors shall be responsible for the

affairs of the:" As,sociation and shall adopt such Bylaws and regula-
tions as necef~ary to carry out its functions, but cannot adopt

, , .., .,
~ylaws or reg?'1ations which are contrary ~~ provisions as set out

herein. ".:'
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ARTICLH IV

PROPERTY RIGHTS IN THE COMMON PROPERTIBS

Section 1. Members' Basements of Enjoyment. Subject
to the provisions of Section 3 of this Article, every Member shall

have a right and easement of enjoyment in and to ~hei Common Prop-

erties, hereby designated as Lots One (1) and Two (i), in Block "G",

and such easemen~ shall be appurtenant to and shall pass wlth the

title to every Lot or Living Unit. .

Section 2. Title to Common Properties. The Developer

may retain the legal title to the Common Properties until such

time as it has completed improvements thereon and until such time

as, in the opinion of the Developer, the Association is able to

maintain the same, but notwithstanding any prov~sion herein, the

Developer hereby covenants for itself, its successors and assigns,

that it shall convey the Common Properties to the Association not

later than December 31, 1988.

Sec~ion 3. Extent of Members' Easements. The rights

and easemen~s of enjoyment created hereby shall be subject to the

following:

j :

1-;.
I'
\
! .
I.

it !'
I

f :

(a) The Tight of the Developer and of. the Association.

in accordance wl~h its Articles and Bylaws, ~o borrow money for

the puTpose of impToving the Common PropeTties and in aid thereof

to moTLgage said properties. In the event of a default upon any

such mortgage the lender shall have a right. after taking posses-

sion of any such properties, to charge admission and other fees as

a condition to continued enjoyment of such properties. until the

mortgage deb~ is satisfied whereupon the po:lsession of suc~. prop-

erties shall be returned to ~he Association and all right$ of the
I

Members hereundershall be fully restored; and

(b) The right of the Association to take such steps,

as are roasonably necessary to protect the above described prop-

erties against foreclosure; and

(c) The right of ~he Associa~ion to charge reasonable

admission and other foes for the use 0£ the Common Propertics; and

(e) Tho right of the Association to dedicato or transfer

all or any part of the Common Properties to any public agency,

authority, or utility for such purposos and subject to such con-

ditions as may bo agreed to by the Members, provided that no such

dedication or transfer, or dotermination as to tho purposes,or as

~s.
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: ':;;:: ,to the c:onditiops, thereof shall be effect1vo,unless an 1nstru.
ment signed by'M~mbers entitlod to cast two-thiTds (Z/3) of tho

votes of each c~a;ss of membership has been ~ecordod, agreeing
to such dedicati~~. transfor, purposo o~ conditions. and unless

.,wri tten notice "o'f, the proposed agreement and actio-h theTcunder
, , ."

is, sent to over~':~ember at least ninety (90) days in advance of
\'

any action tak~i1,:!
t

I
i
t

" ' ,, : ',"' ARTICLB V

, '"" .

GO~~ANT FOR MAINTBNANCB ASSBSSMBNTS

Soct~O.n,l. ~reation of tboLien and Personal Obliga-

~-n of Asses'smonts. The Doveloper for each Lot and Living Unit

owned by it wit~i~ the PropeTtio$ hereby covonants and each Owner

of any Lot or, Living Unit by acceptanco of a doed! thereof. whetheT
, " , ,, .
or not it shalJ;:,~e sb exprossed,in any such deed or other convey.

, ;, \
ance, shall 'be d~emed to covenant and agree to pay to the A$socia.

"

tion: (1) montA,\Y assessmonts or charges: ( 2) special assessments

for capi tal imp,r~vements, such asse'ssments to be fixed. established

and collected' £rbm timo to time as hereafter provided. The monthly
, ,., ,

and special as~~~~ments, togother with such interest thereon and

costs of collec,t',ion' thereof as hereinafter provided, shall be a
, , "

cha'rge on tho 1..~d and shall be a continuing lien upon the property

against which such assessment is made., Each such assessment, together
.: "

with such interest thereon and cost of collcc~ion thereof as herein.

, ,"
after providod,.'~~a),l also be tho personal obligation of the person

who was the Ownef of such property at the time when tho assessment
., , 'I

fell due. " ,',

" ,

secti~~ 2. Pu~pose of Assessment$. The assessments
levied by the A$'s'ociation shall be us&d exclusively for the purpos&

I' , ,
of promoting t$~ Tecreation, health, safety, and welfare of the

, .,'"
residonts in ~he:Properties and in particul~r for the improvement

" .and maintenanc~~'0;~ ' prop,ertie$ .seTvices. and facil i t ies dovoted

1:(1 this purpo.se aiI4::1'elated to the use and enjoyment of the CODDIIon properties..,', "' ,
togetheT witlt ma~enance of the front entrance. subdivision siS1'lc and attendant, " , .
landsc:apmg. ' :".,.

Soctt~n,3, ~IJsig and Maximum of Monthly Assossmont5,

Unitl tho yea~~:Reginnlng Janua~y 1, 19B5, the monthly nssossments

on eaeh Lot' be~~~ging to a Member other than Doveloper, shall be

S$ven ~nd NO/~,0'~":($7.00) Dollars, beginni~g on the first day 0£ the

month fol1owin~.;the date of purehase. ,From and ,fter January 1,1985
-.." "

, ,1:,::"

, ..., ,
, ,:',
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tho monthly assessmont may bo inc1'oilsod by voto of tho Membors,

as horeinaftor providcd fOT the noxt succooding three (3) yonrs

anQ at tho and of oAch s~ch poriod of throe (3) years for oach

succeeding pGTiod of throo (3) yoars.
The Board of Directors of the Association may- after

.I
consideration of CUTTont maintenance costs and furthcT neods of

the Asso~iation. fix tho actual assessment for any period at a

lessor amount.
For tho purposo of figuring tho amount. of asscssmont.

wh(lre a singlo family rosidontial unit is constructcd on more than

one lot (BS lot is shown by recorded plat), then and in that

QVE~ntt such unit shAll bo, for tho purpose of assossmont, considorod

as one lot, and the Owner of such unit shall not be entitlGd to moro

th~Ln ono vote .
SGction 4. ~pocial Assossmcnts for Capital Jmprovcmont~.

In addition to tho monthly assessments authorizod by Soction 3

hercef, tho Association may levy in any assessmont yonr a spo~iBl

assessmont, applicable to that yG!1r only, for tho purposo of

dej:raying in whole or in part. tho cost of any construction or

rec;onstruction, unoxpected ropair or roplaccmont of a doscribcd

Cal)ital improve111ont upon the Common Properties, including the

nec:essary £ixturos and personal proporty rolated thereto, pTovided

thllt any such assessment shall have the assent 0£ two-thirds (2/3)

of the votes of each class of Mombers who are voting in person or

by proxy at a meeting duly called for this purpose, writ ton notice

of which shall be sent to all Membors at least thirty (30) days in

advance and shall set forth the purpose of the meeting.

Section S. Chan e in Basis and Maximum 0£ Monthl Assess-

~. Subject to the limitations of Sec~ion 3 hereo£, and £or

thEI periods therein specified, the Association may change tho

ma):il11um and basis of the asseSsments fixed by Section 3 hereof

(pJ-ospectively) for any such period p:rovided that any such change

sh~Lll have the assent of two-thirds (2/3) of the votes of each

~1.LS5 of Members who are voting in person or by proxy at a meeting

duJ.y called for this purpose. written notice of which shall be sent.

to all Members at least thirty (30) days in advanoe and shall set

forth the purpose of the meeting.
Section 6. guorum for any Action Authorized under Section

4 and S. The ~uorum required for any action authorized by Section

4 a.nd S hereof, shall be as follows :

.1-
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At :the first meeting called. as provided in Sect.ion
, .

4 and 5 here'O::f; the presence at the mect.ing of Members. or of

proxies, entit.led to cast sixty (60) porcent of all t.he votes

of each cla~s of membership shall constitute a ;quorum. If the

requiTed quo~umis not forthcoming at any meeting. another

meeting mai:.be called, subjec~ to tho notico requirement set

forth in s~c~~on 4 and S. and the required quorum at. any such

$ubsequent,~eeting shall be one-half (1/2) at the req~ired ~uorum

at~he prec~d;ng mooting. provided tha~ no such subsequent mec~ing

shall be heid more than sixty (60) days following the preceding

meeting. , ,':'",

, ;

.I
(

S~~'tion 7. Date of Commencement of Special Assessment.

The due da~d" of any special assessment unaer Sec~ion 4 hereof

~hall be fixo4 in ~he resolution authori~,ing such assessment.

~eC'rion: 8. Duties of the Boa1'd of Directors. The

Association: ~~all upon demand at any time furnish to any Owner

liable for $ai~ assessments a cer~ificate in wri~ing signed by

an officer ,'0~£ ~he Association, setting forth whether said assess-

ment has be'an paid. Such ce-rtificate shall be conclusivt} evidence

0£ payment '~f any assessment the~ein stated to have been paid.

~e,ction 9. Ef£ect 0,£ Non -Payment of Assessments; The

Personal Ob!i.1!ation of the Owner; The Lien; Rt}medies of the Asso-

cia~ion. ;r:f'the a,sessments are no~ paid on the date when due.

then such'~$sessment shall become delinquent and shall. together

with such ,,~p:~eres~ thereon and cost 0£ collection thereof as here-

inafter prpy~ded, thereupon become a continuing lien on the prop-

eTty whicn,,~,~'all bind such property in the hnnds of the then

Owner, his.~.eirs, devisees, personal repTesentatives and assigns.

The personal' obligation of the Owner to pay such assessment. how-

ever, shal.i.:remain his personal obligation for the statutory

period and':S,11all not pass to his $Uccossors in t.itle unless expressly

as sumed by'~them.

I~ tho assessm~nt is not p&id within thirty (30) days

after the '~a~linquency data, the assessment shall bear interest

from the d:aot.e of delinquency at the Tat~ 0£ ten (10') percent" , ,
per annum,'.and the A5S0cia~iQn may bring an action at law against,
the Owner,pet'sonally obligated to pay the same or to foreclose

~he lien ~t.inst the proper~y, and theTe shall be added to the
, "

amount o~ such assessmen~ the costs of preparing and filing the

~
'\

-8.
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com,plaint in such action, and in t-he eve'nt- a judgment is obtained

such judgment shall include interest on t-be assessmont- as above

prc,vided and a roasonable at-t-orney's feft to be £ixed by the Court

to~:etber wi t-h the costs of t-he action.

Sel;tion 10. Subordination of the Lion to Mortgages. The

lif~n 0£ ~he assossmcnts provided £or hel~ein shall be suQordinate to
J

tho lien 0£ any mortgage or mortgages now or horeinafter placed

upcm 1;he Proper~ies subject to nssessmont; provided, howovor, that

suc:h subordination shall apply only to ~t.hc assossments which have

be<:ome due and payable prior to a sale or transfer of such property

pU1~Suant to a del;ree of foreclosure, or any other proceeding in 1iou

0£ fo1"cclosu1"e. Such sale or transfer shall not relieve such prop-

er1"y from liability for any assessments theTeafter becoming due,

no1t' frolll ~he lien of any such subsequen't assessmen~ .

Sec1;ion ~l. E~~m~t Property. The £ollowin'g property

sul,ject to this Declaration shall be ex,alllpt fJ"olll the assessments ,

ch:a.rges and lien created herein;

{a) All properties to the ex'tent 0£ any easement or
--

other interest therein dedicated and ac.cepted by the iocal Dublic
-~ ~ !J!,:t~TitV Anti devn1"-ed ~r. pl1hlicu~e; ,

(b) Any Common PropeTties as defined herein; ..EK
(cUll properties exAmp'...~~OIa-*a~.t1o~. ~c~S dtY ~

of the State of Tex&$ upon the terms and to the ext-ent of such

...!.!J~e~emp"tJ.on. Notwithstanding any provisions herein, no land or improve-

lIle:nts devoted to dwelling use shall be ,exempt £Tom said assesslIlents,

ch;arges and 1 iens .

ARTICLB VI

ARCHITBCTUML CONTROL COJ-g.IITTEE

Section 1. Review by Committ,~. No building, fence, wall

or o~har stTu~tu~e shall be commenced, ,~re~ted OT maintained upon

the Propertie5, nOT 5hall any exteTior addition to or change or

alteration therein be made until the plans and specifications showing

the nature, kind, shape, height, materuls, an<J lo~atiO'n of tho .same

shall hava been subm.i~ted to and approved, in writing by the Architec-

tural Control Committee as to harmony of exterior uesign and location

in relation to surrounding structures al\d topography. The Ar.chitec-

tural Con~rol Committee shllll be composed of thTee (3) members ;whose

naaleS and addresses are as follows:

~

~

.9-
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~i ::;\;~,.Robe~t.n. Martell 3833 Texas Avenue

,.. :. : Bryan, Texas 77802
'" .,

J W'Wood 511 Univcrsi~y Drive
, ; College Sta~ion. Texas 77840

John:~.Schmid 3833 Texas AvJnue
: ", Bryan. Texas ;77802

Any t.WO (2) me~~crs will constit\;lte a quorum and ~he vo~c of any

two (2) will cp~trol ~he action clf the committee. In thc event

of death or 1'esicgnation of any mermbc1' of ~he committee. ~he remaining

members shall,:Jia.ve £ull authority to designate a successor. If the

,;.colMIittec. or ~,'disigna~ed repre~ienta~ive. fails to give wri~t.en

approval or di'sapproval within thirty (30) days after plans and

speci£icatio~$ ~ave been submitted to it. or in any event. if no

sui t to enj oin...,the const'ruction has been c01i11ne:nced prior t-o t-he

completion ot:,~h~ ililproVement5. Ilpproval will not. be required and

the provisiOnS;'.'of ~his Article w:lll be deemed to have been fully

complied wit.h~.:;
The above named Commit'tee members OT their appointed

successors sha.~l continue in offLce for a period of ten (10) years

from date of. ~eco1'ding of this iJlst.rumont. in the Public Reco'rds

of Brazos CoU~ty. Texas. Thereafter. the Board of Directors 0£

the Associatio~ shall appoint a ,:olMIittee 0£ at least. three (3)

individuals w~.o are members of t:1e Association to ac~ as and carry

on the functi~dn.s and duties 0£ said Architectural Control Committee

for such term,'..or terms and in su,:h manner as the Board of DirectoTs

shall direct. ',Until such appointment of succ:essoTs by the Board.

the above na:l1\~ members and the successors t-hey appoint shall con-

tinue to servo~ ,

u

, ARTICLE ".'I-A

A~DITIONAL COVENANTS AND RESTRICTIONS

Section 1. Covenants and Restrictions on Lots.
--c-- (a~;: ~and Use. All lots save and excep't Lo'ts One (1)

and Two (2) " ::S.lock .'G" (Common Area) shall be used foT residential

purposes only," and no building shall be erected, altered or placed

-Or permitted"t:o remain 'on any lot other than one (1) single family

one-story d~~"fling and a private garage for no~ more than two (2)

au~omobiles. .

,
~

~

1
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(b ) Minimum Floor Ar$a and Ex1;erior Walls. Any resi-;-c- -

dence construc~ed on said lots must have a heated/cooled area

of not fewer than 1,000 square £eet, exclusive 0£ open or screened

porches, terraces, patios, diiveways, carports, and garages. The

fTont exterior walls of any residence $hall consist of not less

than fift-y (SO\) peTcent masonary constTuction.

(C) ~etBack~. Minimum build,ing se~ back lines shall

be those shown on tho Tecorded plat of s.aid addition appearing

of Record in Volume,I~S3, page 645, Deed Records of Bra%.os County,

Texas. No building shall be located nell'ter t:han fifteen (15')
, ;

feet to the front lot' lino nor nearer than fifteen (lS~) feet to

any side street lot: :line and the subjec1; property shall at all

times be subject to any legally adopted side yard requirements

of the municipality 'or otheT government;ll authorities which have

jurisdiction over the subject property.

(d) ~ences. All fences shall be subject in all respect-s

to ArchitectuTal Control Committee approval, and chain link fences

shall not be allowed on any lot with the rear yard area visible

from any side st:ree~. No front yard £ences shall'be allowed in

anyevent.

'1
...

I~.i0.

(e) ~ni!!!ai!. No animals, livestock, or poultry of

any kind shall be bred, raised, or kept: on any Lot or Common Prop-

erties, except dogs, cats, or other hOllsohold pets may be kept.

provided they are not kept, bred or maintained for any commercial

purpose and do not constitute a nuisan<:e.

(f) No Lot or any part therl'of shall be usod for illegal

or illUlloral purposes or any purpose, wi.~hin the discretion of the

Architectural Control Committee, which constitutes a nuisance.

(g) Other Builgings. No structures of a temporary

character, mobile home. house trailer, truck body, basement, tent,

shack, garage. barn; or other outbuilding shall at any time be

used as a residence, nor shall any residence of any temporary

charac~er be perm~t~ed.

(h) Q!dBu~ldings. No structure shall be moved onto

any residential l~t.

(i) R~n't!l$. Renting to .roomers or to a second family.

occupying the Lot is prohiQited.

(j) An!ennae~ No televisio,n or radio antennae shall

be erected or maintained on any lot.

-11-
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(k) ~. Ail yards of a dwelling shall bo maintained

so as to be. an ~'e.stheti~ asset to the dwelling~
(1) !!tdA~~earance. AIl lots sball be kept at all

times in a san1t:~~y. healthful and attractive condition. and
the owncr or occ;~ant of any lot shall Jceep all weeds and grass
the1'oon cut ando:sball in no event I:ISO any lot for the storQgo of

material and eq~fpment ex.cept for Tlormal residenti~l requirements ,
and shall not b~rn any garbage, trllsh or rubbish. : All clothes
1ines, yard equipment. woodpiles or storage piles shall be kept

.,
screened so as t.? conceal them f1'or~ view 0£ neighboring lots,

streets or othor.property.
(m) ~asement~. The use of easo.ments as shown on the

pla t is grantedo; to the Ci ty 0£ Col:Loge Station and the va-rious
companies in th.o °City 0£ Col1oge Sl~ation for the purposes of
drainage; the io~ation of sanitary and storm sewer lines; the

'0 ° ~
location of gas.~: water, television, elec.tTical and tolephone lines

and conduits, l.~nl;lscaping, signs, and the m~intenance thereof.
(n) .~. No quar1'Yi1:lg or lIIining' operations 01'

mineral oxt~ac:T.!on$ of any kind sh~11 be permitted upon or in

any Lot, no1'o$hall any type 0: wells, tanks, tunnels, mineral
excava tiQns , or::shafts be permi t te'd. upon or in any lot. No derrick
or other struct,\1re dosigned for dri1"ling shall be erected, maintained

or permitted up'on any lot.
(0) "garEage Cans. No garbage cans or refuse containers

shall be placed':,~r permitted to remain at the front of a dwelling

either within. t:he street or upon the Lot or Common Area, except
upon those dais,scheduled for garbage and refuse collection by
the City of toii;ege Station or a privat~ly contracted cQllector.
except on days::;for collections as set out above, said cans or
containe~s will.be kept in a place tha~ is not subject to public

view. '."
(p) :'No. t1'uck. boat. bus. house 01" travel trailer may

.', .
be kept upon a ~~t unless it is concealed from public view nor
shall they be ..~~~T- upon the' CollU11on ProperT-y. or any dedica ted

Stre6t wi thin'.:i~e Properties .
(q) '::~J,l lots shall have entrance driveways from the

.' ..,rear pr~vate 'access ways 6xcep~ lots One (I) through Fou~teen (14)
and Lots PO1'"ty-.-s~ven (47) through Fifty-thr'ee (53) in Block "F"

which shall have permitted front driveway access.

.12-
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(1') Slope Control Are~~ .Slclpe control areas are
reserved and shown a$;utility and draine,ge easements. Within
these slope control areas no structure. planting or other
mat,erial shall be piaced or permi tted tCI. remain or other
act;i..,ities undertaken which may damage or interfere with

est;ablished slope ratios. create erOSiOJl OT sliding pro~lems.
or which may change the direction of flow of drainage c:Jlannels
or obstruc1: or retard'fthe floW of wa1:er through drainage channels.
Thc, slope control ar~as of lots and all improvcments i~ them
shall be maintained continuously by the owner of the lot. except

for those improvemel:\t.s~ for which a publ.lc authori ty or utili ty

company is responsi~l~.
(s) SiJtht'i:>istance at Intersl:ctions. No structure.

hecLge. or shrub planting which obstruct:; sight lines at elevation
be1;ween tWo (2') and.,six (6') feet abov~, the roadways shall be
pl~Lced or permitted ~o ,remain on any co~rner lot within the tri.
an~~ular area formed ~1, the street prope:rty and a line connecting
thc:m at. points t.went)':.:,£ive (25') feet forom the intersection 0£
the street lines. or i,~ the case of a rc)unded property cOrner
from the intersectio~ ,of the street pro]?erty lines extended. The
sal1~e sight lino limi~ations shall apply on any lot within ten (10')
feet from the intersection of a street l?roperty'line with the edge

of a driveway or alley pavement. No tr,~es shall be permitted to
rel1~ain wi thin such distances 0£ such in'tersections unless the.
fo:liage line is maint~ined at su£ficien't height to prevent obstruc-

ti()n of such sight lilfes.
(t) Firea~!. The use or di:~charge of pistols. rifles .

shot guns, air guns, or other firearms or fireworks is expressly
prohibited on any par't of the subdivision and hunting is prohibited.

,': ARTICLB VII
Section 1. ., Duration. The co'/enants and restrictions

of this Declaration shall run with and l)ind the land. and shall
in\lre to the benefi~:..o£ and be enforceable by the Association, or
thc~ Owner of any lari~ subject to this D,!clarationt their respective

lel~al 1"ospresentat'ivest heirst succos~o:rs. and assigns, for a term
Qf twonty (20) years,.£rQm the date this Declaration is recQ1"ded.
af1:er which time sai4 covenant$ shall bl' automatically extended
£0~~ successive period.s of ten (10) year:s unless an inst1"ument

-13-
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signed by the tJien-owners of two~tJ:\irds (2/3) of the Lots or

Living Units has been recorded, agreeing to change said covenants

and 'testrictions in whole or in part. For puTpose of meeting the

two-thirds (2/3) requirement, when Living Units 81'C counted, the

Lot or Lots upon which such Living Units are situ~ted shall not

be counted. pr~vided, however, that no such agreemen~ ~o change

shall be effective unlcss made and recorded one (I) year in

advance of the ,effective date of such change, and unless w'titten

notice of the"~ioposed agreement is sent 1;0 every Owner at least

ninety (90) dar~ in ad"ance of an)" action taken.
Section z. ~~. AD,y notice required to be sent

to any Member or Owner under the provisions of this Declaration

shall be deemed to have been prop~lrly sent when mailed, pos~age
prcpaid, to the 'last known addres!i of the person who appears as

a Member or Owner on the re<;ords of the Association at the time

of such mailing.
Section 3. Bnfo1"cemen~" Enforcemen~ of these covenants

and rest.rictiohs shall be by any p.o~eeding at law 0. in equity

against any person or persons vio'Lating or attempting to violate

any <;ovenant o;r restriction, eith.,r.to restra'in violation or to

recover damages, and against the land to enforce any lien created

by these covenants; and failure b"f the Association or anyOwner

to enforce any covenant o~ restriction herein contained shall in

no event be deemed a waiver of the right to do so thereafter.

Se<;ti'on 4. §everaJ:>ilit~. Invalidation of anyone of

these covenan,ts o't restrictions by judgment or court order shall

in no wise affect any other provisions which shall remain in full

force and e£f~ct.

ARTICLE X

Any' provision contained herein may be changed by a vote

of one hundred (100') percent of the Members of the Association.
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